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CASE NO: TITLE SUIT 34/2013 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

This the 17th day of ,March, 2022 

 

Title Suit No.34/2013 

1. Kamal Nath 

2. Gulab Nath 

3. Bulbul Nath 

4. Kukheswar Nath @ Sanjib 

Nath 

All are sons of - Late Tilok Ch. Nath 

All are residents of Ghatua 

P.O. and P.S.- Thelamara 

District- Sonitpur, Assam 

------Plaintiffs 

 

Sri Dandiram Nath 

S/o- Late Aniram Nath 

Resident of Ghatua 

P.O. and P.S.- Thelamara 

District- Sonitpur, Assam 
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   ---------Defendant 

This is a suit came up for final hearing on 19-02-

2022 in presence of following Advocates: 

Counsel for Plaintiffs  :   Sri S.K. Singh 

Counsel for Defendant  :   Sri Biraj Nath 

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

JUDGMENT 

Plaintiff’s case in brief: 

1. This is a suit for declaration of right, title and interest 

of the plaintiffs over the scheduled land including the shop 

rooms of recovery of possession and cancellation of 

mutation entry. 

2. That the plaintiff possesses a plot of land measuring 

5 Bighas. The land originally was covered under Dag No. 

279 of Eksana Patta No. 35 (old)/34 (new) and stood in 

the name of his father, Late Buduram Nath. The land then 

measured 5 Bighas 2 Kathas 10 Lessas. After death of his 

father, this plaintiff due to his untiring efforts could get the 

land converted to periodic patta when 5 Bighas was 

brought to periodic patta since the same was found in his 

possession. The land after conversion to periodic patta is 

now covered under Dag No. 279 of P.P. No. 108. The land 

situates at village Borati under Bargaon mouza. 

3. That the plaintiff has a pond on the aforesaid land. It 

is the pond which is the subject matter of dispute herein. 

The pond situates on the periodic patta land of this 
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plaintiff. However since 2006 the defendant has been 

creating trouble as and when he so wishes. He claims that 

the pond belongs to him and that the same situates on a 

Touzi Patta land and the Dag No., as per his claim, is 280 

of Touzi Patt No. 19. The defendant has a Dhaba nearby. 

He claims that both his Dhaba and the pond situates on 

the aforesaid touzi land which, according to him, measures 

2 Bighas 1 Katha 3 Lessas. 

4. That the dispute first arose when the defendant tried 

to interrupt this plaintiff in fishing from his pond. This 

plaintiff then filed a case u/s 107 of the Cr.P.C. which was 

registered as Misc. Case No. 30/107/05. Later on, the 

threat subsided and this plaintiff further did not pursue the 

matter. The case was dropped. However, later on when 

this plaintiff caught fishes from his pond, the defendant 

filed a case u/s 107 of the Cr.P.C which was registered as a 

case u/s 145 of the Cr.P.C. and numbered as Misc Case No. 

9/145/06. In that case, this plaintiff appeared and 

submitted his written statement. The evidences were even 

partially recorded. But later the case did not further 

proceed and remained undecided. This plaintiff continued 

to catch fishes from his pond.  

5. That, however the defendant again started giving 

trouble in December, 2012 in fishing from pond. This 

plaintiff approached the learned Magistrate to direct the 

police to provide him protection since whenever he tried to 

catch fish, the defendant made faint attempt to prevent 

him by making hue and cry despite the fact that the land 
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had been measured by the revenue officials earlier and it 

was found that the pond existed on the periodic patta land 

of this plaintiff. It may not be out of place to mention here 

that the land was measured during 2004 when Sri Girish 

Nath officially applied for measuring his nearby lands 

through official process (Boundary Demarcation Case No. 

4/2003-04 of Dhekiajuli Circle Office) and in the process 

the adjoining lands of this plaintiff had to be measured to 

find out the boundary of the land of Sri Girish Nath. On 

filing of the petition on 14/12/12 by the defendant, the 

learned Executive Magistrate felt it necessary to call for a 

police report. The police report was submitted on 21/12/12 

and after going through the same the learned Addl. District 

Magistrate converted the proceeding from 145 to 146 of 

the Cr.P.C. and ordered for attachment of the disputed 

land. However, the attachment order was directed against 

the land covered under Dag No. 279 of Patta No.  108 as is 

apparent from the order dated 21/12/12 passed by the 

learned Addl. District Magistrate, Sonitpur. This plaintiff has 

assailed the order by invoking the revisional jurisdiction of 

the Sessions Court. The revision has been numbered as 

Crl. (Rev) No. 82 (S-4)/12 and is pending now. The learned 

Sessions Judge stayed the operation of the order passed 

by the learned Addl. District Magistrate, Sonitpur, through 

is order dated 27/12/12 passed in the revision petition.  

6. That this plaintiff knows full well that the pond 

situates on his periodic patta land and has always been in 

his possession. He has been fishing therefrom and earning 
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his livelihood and supporting his family. The desperate 

attempts made by the defendant to disturb in his peaceful 

possession has clouded his right, title and interest. The 

defendant loves litigation. He creates trouble to his 

neighbor. Two of the neighbours, Sri Dimbeswar Nath and 

Sri Girish Nath, also had to institute suit (Title Suit No. 

34/04) against the present defendant with prayer for 

declaration of right, title and interest over the suit land 

covered under Dag No. 277 of P.P. No. 47. The defendant 

contested the suit by claiming that he acquired adverse 

possession over the land. The present status of the suit is 

not known to this plaintiff. The land relating to Title Suit 

No. 34/04 is situated on the western side of Dag No. 279. 

7. That this plaintiff intends to settle the dispute once 

for all and if need be a Commissioner be appointed to find 

out as to on which land the pond situates. The defendant 

needs to be permanently prevented from interfering with 

the possession over the pond by an effective decree so 

that this plaintiff can enjoy his pond without any difficulty. 

The possession of this plaintiff on his pond also needs to 

be confirmed. It is worth mentioning here that the marker 

value of the land where the pond situates has increased 

manifold. The land brokers are after this land (suit 

property). On their behest the defendant has become 

again interested in the suit property or else he had almost 

abandoned the proceeding pending before the Addl. 

District Magistrate, Sonitpur. It is now evident that if the 

defendant is not permanently prevented, he will every now 
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and then keep on making desperate attempts to get the 

suit property by approaching different authorities and by 

making misleading statements. 

8. That the plaintiff in para 2 of the plaint has clearly 

stated that the defendant has a dhaba nearby the suit land 

and he claims both his dhaba and the pond situated on the 

aforesaid touzi land which measures 2 Bighas 1 Katha 3 

Lessas. The plaintiff is an old man and he has been 

suffering from different geriatric ailments. Taking 

advantage of his ailments and poor financial condition, the 

defendant has trespassed and has taken forcible 

possession of around 2 Bighas of the suit land falling on 

the eastern boundary of the pond. This he did on 31/03/18 

with the help of some other persons. He has erected 

structures on the land in order to establish his right over 

there. He did all this during the pendency of the suit. This 

plaintiff informed the police but who suggested to 

approach the Court since the matter is sub judice and the 

police did not accept any written intimation. Further, the 

defendant threatened this plaintiff that the police were in 

their hands and that any approach to police by this plaintiff 

would be futile exercise (brought through amendment). 

9. That this suit is being filed as a Civil Court alone has 

the power to declare right, title and interest of this plaintiff 

over the pond. The Executive Court cannot do so even 

after many years of litigation and can declare only the 

possession. 

10. It is prayed as under:- 
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(i) That a decree declaring the right, title and 

interest of the plaintiff in the suit land may kindly be 

passed; 

(ii) That the defendant needs to be evicted along 

with his men and materials from the 2 bighas of the 

suit land with confirmation of possession over the 

remaining part of the suit land including the suit 

pond;  

(iii) That consequential relief of confirmation of 

possession and a decree of permanent injunction 

restraining the defendant from taking possession of 

the suit land through any means be kindly passed; 

(iv) That the cost of the suit may kindly also be 

decreed; 

(v) That any other relief or relives which the Court 

deems fit and proper may kindly also be decreed. 

11. Hence, the instant suit. 

The Gist of Defendant case: 

12. On receipt of the plaint, summon was served upon 

the defendant and contested the suit by filing written 

statement. The defendant had stated the suit is not 

maintainable and there is no cause of action for this suit 

and this suit is barred by Law of Limitation Act, 1963. The 

defendant also pleaded that the suit is bad for non-joinder 

of necessary parties and the suit is hit by the principles of 

waiver, acquiescence and estoppels. The South, West side 

of the part of suit land was under the possession of the 

defendant since 1983 hostilely to the true owner of that 
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land namely Sri Girish Nath. That the said Girish Nath with 

others has instituted T.S. 37/2004 against the defendant 

before the Hon’ble Court of Munsiff for the said plots of 

land situated at village- Borati, Mouza- Borgaon, District- 

Sonitpur, Assam, covered under Dag No. 277 of Periodic 

Patta No. 47 for declaration of plaintiff’s right, title and 

interest over the said plots of land with recovery of 

possession. That the defendant contested the said suit with 

defence of adversity of hostile possession of the said plots 

of land measuring 2 (two) Bighas of the said Periodic Patta 

and the said suit of said Girish Nath was dismissed. That 

the said Girish Nath had preferred the appeal being No. 

T.A. 30/2007 before the Hon’ble Court of Civil Judge 

against the said order of dismissal and the said appeal was 

also dismissed by the Hon’ble Court of Civil Judge on 30-

06-2008. That this material facts had deliberately 

suppressed by the plaintiff only to gain wrongfully. 

13. That more so the defendant has also possessing plot 

of Touzi land measuring 02 (two) Bighas 1(one) Katha 03 

(three) Lessas, situated at village- Barati, Mouza- Bargaon, 

District- Sonitpur, Assam, covered under Touzi Patta No. 

19 of Dag No. 280 which is standing on the south west 

side of the suit land where there is a existing pond which is 

used by the defendant for fishing and maintaining his 

family by selling fishes in the market from the said pond. 

That the Touzi Tax of said plot of land paid by the 

defendant since long back. But the plaintiff falsely alleged 

in the plaint that the said pond is existing within the suit 
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land only to cause loss, damage and injury to the 

defendant. Further said Touzi patta changed to Touzi Patta 

No. 37 of Dag No. 278. 

14. That the defendant was in exclusive possession of 

more or less 02 Kathas of land situated within the south 

west side of suit land since 1983 hostilely with the 

knowledge of plaintiff as such the plaintiff fail to convert 

the total Aksana land of Aksana Patta No. 35 (old)/34 

(new) to the periodic patta land and these material fact 

has been suppressed by the plaintiff only to gain 

wrongfully. 

15. It is out and out false than the plaintiff has any 

possession over the pond since the suit land was as Touzi 

land, and partly Periodic Patta which was exclusive 

possession of defendant since 1983 as aforestated. Hence, 

the defendant do pray for dismiss of suit by imposing 

compensatory cost on the Plaintiff. 

16. Upon perusal of pleadings of both the sides the 

following were issues framed by my learned predecessors-

in-office: Issues framed on 11.09.2013:  

i. Whether the suit is bad for non-joinder of 

all the legal heirs of Late Buduram Nath?  

ii. Whether the plaintiff is entitled to 

declaration of right, title and interest over 

the suit land? 

iii. Whether the plaintiff is entitled to the 

relief of confirmation of possession and 

permanent injunction restraining the 
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defendant from taking possession of the 

suit land? 

iv. Whether the plaintiff is entitled to the 

other relief as claimed for? 

v. To what other relief/s plaintiff is entitled 

for? 

17. Learned advocate appearing for the plaintiffs 

vehemently submitted before this court that plaintiff‘s suit 

is liable to decreed with cost as the plaintiffs established 

and proved the contentions of plaint by adducing 

trustworthy evidences before this court. Plaintiffs side 

adduced both ocular as well as documentary forms of 

evidences. However, the defendant did not appear for his 

cross-examination. On contrary, defendant side not adduce 

any evidence in support of their case. For the sake of 

brevity of the judgment let us reproduce some relevant 

portions of the evidence presented by plaintiffs sides briefly 

as follows:-  

EVIDENCES ADDUCED BY THE PLAINTIFF 

18. Plaintiff, Sri Tilak Ch Nath as P.W.1 is examined 

and relied upon several nos. of documents. PW-1 

submitted his examination-in-chief through affidavit 

supporting and reproducing the entire contents of the 

plaint and he exhibited the following documents:-  

Ext.1 is the eksona jamabandi. 

Ext.2 is the receipt showing payment of fees to the 

Govt. for converting eksona patta land to periodic patta 

land. 
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Ext.3 is the periodic patta no. 108. 

Ext.4 is the jamabandi. 

Ext.5 is the notice in connection with boundary 

demarcation case no. 4/2003-04. 

Ext.6 is the mutation certificate. 

Ext.7 is the trace map. 

Ext.8 is the order passed by the Executive Magistrate on 

09/09/05 in Misc Case No. 30/107/05. 

Ext.9 is the police report in connection with Thelamara 

P.S. No. 2/145/146/2006. 

Ext.10 is the order passed on 30-06-06 by the Executive 

Magistrate in connection with Misc Case No. 9/145/2006. 

Ext.11 is the petition dated 17/12/12. 

Ext.12 is the order passed on 21/12/12 by the Learned 

Addl. DM in Misc. Case No. 9/145/2006. 

Ext.13 is the order passed by the Hon’ble Sessions 

Judge in Crl Revision No. 82(S-4)2012. 

Ext.14 is the judgment passed in Crl. Revision No. 82(S-

4)2012. 

Ext.15 is the report submitted by the Circle Officer 

Thelamara Revenue Circle. 

DISCUSSION, DECISION AND REASONS FOR SUCH 

DECISION  

Issue No. i: 

Whether the suit is bad for non-joinder of all 

the legal heirs of Late Buduram Nath?  

19. The defendant has specifically taken plea that the 

plaintiffs have not impleaded the all the legal heirs of 
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Buduram Nath since deceased who is the previous owner 

of the suit land before converting the suit land into periodic 

patta land. 

20. In regard to this issue, I have considered all aspects 

of the suit and the material on record.  The issue relating 

to joinder and mis-joinder of necessary parties was settled 

many years ago by the Hon’ble Supreme Court in Deputy 

Commissioner, Hardoi vs Rama Krishna Narain and 

Others (AIR 1953 SC 521). In this case the Hon’ble 

Court has laid down the tests to decide the question of 

non-joinder of necessary parties in civil suit. The tests are  

a. Firstly, there must be a right against him in 

respect of a matter involved in the suit and  

b. Secondly, the court must not be in a position to 

pass an effective decree in the absence of such a 

party. 

21. Thus, Necessary parties are the parties who ought to 

have been joined, that is, parties necessary to the 

constitution of the suit without whom no decree can be 

passed.  

22. The plaintiffs suit is for declaration of right, title, 

interest and confirmation of possession. As the defendant 

side has not came to led evidence to prove the same 

during the trial. In this context I have carefully gone 

through the averments made in the plaint and it appears to 

me that here the plaintiffs sought for relief to evict the 

defendant from the suit land by restraining and prohibiting 

them permanently from entering into the suit land. Thus, 
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this suit does not appear to be hit by Non-joinder parties 

so far as the eviction is concerned. Thus, with the law laid 

down in Deputy Commissioner, Hardoi’s case, this 

Court is with the view that in the suit, there is no other 

necessary party and for this, this issue is answered in 

negative. 

Issue No. ii and iii:- 

Whether the plaintiff is entitled to declaration 

of right, title and interest over the suit land? 

& 

Whether the plaintiff is entitled to the relief of 

confirmation of possession and permanent 

injunction restraining the defendant from taking 

possession of the suit land? 

24. These two issues are co-related, therefore, I 

proposed to decide them together for the sake 

convenience and brevity. 

25. To substantiate their claim, Plaintiff No.1 Sri Tilak 

Ch Nath as PW-1 has deposed the same things as 

mentioned in the plaint.  

26. In a civil case, the basis of the plaintiff`s case can be 

prove by preponderance of probability. In the present case 

the same is very well fulfilled from the evidence of the 

plaintiffs as P.W.1 along with the document adduced by 

him. 

27. It is a settled position of law that even if a suit 

proceeds exparte it casts two fold duties:  
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a) Duty of the plaintiff: the parties to the suit 

must stand on their own legs and it is the 

responsibility of the party taking a specific plea to 

prove it by producing necessary evidence. In 

Ramesh Chand Ardawatiya vs. Anil 

Panjwani reported in AIR 2003 SC 2508, it 

was observed that even if the suit proceeds ex-

parte under Order IX- Rule 6 of the Civil 

Procedure Code,1908, the necessity of proof by 

the plaintiff of his case cannot be dispensed with. 

b) Duty of the court: Even if the defendant 

appears before the court and states that he does 

not want to defend himself, that will not enable 

the court to give an automatic decree in favour of 

the plaintiff. The court can after due application 

of mind, pass a decree or reject the claim of the 

plaintiff. 

28. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

Section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 

out a case which entitles him to a relief, the onus shifts to 

the defendant to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 
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29. As the witness of the plaintiffs was not cross 

examined, his evidence and the documents submitted 

remained unrebutted. On the other hand, though the 

defendant disputed the ownership and possession of the 

plaintiffs over the suit land and further asserted their 

ownership and possession over that land in their written 

statement, the defendant failed to adduce any evidence in 

support of that pleading. The documents exhibited by 

plaintiff is duly proved, which proves that plaintiffs are the 

lawful owner of the suit property.  I have perused all the 

Exhibits furnished by the plaintiffs in a very careful manner 

as well as evidences.    

30. Analysis of the evidences and materials available in 

the record shows that the plaintiffs have successfully 

substantiated their claim as put forth in the plaint. The 

evidence forwarded by the PW-1 is coherent and inspires 

the confidence of the Court. He also supported his 

contention with acceptable documents. 

31. As the defendant side did not appear in the suit and 

failed to rebut the claim of the plaintiffs and his absence in 

spite of getting the opportunity to substantiate his claim 

draw an adverse inference against him hence did not cross 

examine the witness of the plaintiffs, the entire evidence of 

the plaintiffs side remained unchallenged and unrebutted. I 

see no justifiable reason to disbelieve the case and claim of 

the plaintiffs, which has been corroborated by 

documentary evidence too.  
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32. Thus, from the above discussion and evidence, it is 

clear that the plaintiffs have been able to establish his 

right, title, interest and possession over the suit land to the 

satisfaction of the Court.  

33. Both these issues are hence decided in the 

affirmative and in favour of the plaintiffs. 

Issue No. iv and v:- 

Whether the plaintiff is entitled to the other 

relief as claimed for? 

& 

To what other relief/s plaintiff is entitled for? 

34. Because of the above discussion and decision 

reached, it is clear that plaintiffs have right, title, interest 

and possession over the suit land. Hence, the plaintiffs are 

entitled to the decree of declaration of his right, title and 

interest. The evidence of the Plaintiffs Witness remained 

unrebutted. Hence there is no reason to disbelieve the 

pleadings and evidence of the plaintiffs. Besides, the 

defendant failed to adduce any evidence as regards their 

claim of ownership over that land. Therefore, in my 

considered view, the defendant had illegally possessed the 

suit land without having any right, title and interest over 

there, hence he is liable to evicted. Thus, it is clear that the 

right of ownership and possession of the plaintiffs over the 

suit land is under threat of breach from the defendant. 

Hence, the plaintiffs are also entitled to the decree of 

permanent injunction restraining the defendant from taking 

possession of the suit land through any means. 
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35. Therefore, both the issues are decided accordingly. 

ORDER 

36. After hearing the argument of Learned Counsel for 

the plaintiffs and considering the materials on record, I am 

of the considered opinion that the plaintiffs have 

successfully proved his case on the scale of preponderance 

of probabilities in his favour. Because of the aforesaid 

discussion and decision reached, the suit decreed ex parte 

with cost. The plaintiffs are entitled to the following reliefs:  

a. The plaintiffs are granted the decree declaring the 

right, title and interest of the plaintiffs in the suit 

land may kindly be passed; 

b. The plaintiffs are granted decree of confirmation of 

possession over the suit land including the suit 

pond by evicting the defendant along with his men 

and materials from the 2 bighas of the suit land;  

c. The plaintiffs are granted decree of permanent 

injunction restraining the defendant from taking 

possession of the suit land through any means. 

37. Prepare a decree accordingly within 15 days from 

today.  

 Given under my hand and seal of this court on this 

17th day of March, 2022.   

 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

 

Plaintiff’s Witnesses:  

PW1: Tilak Ch. Nath 

Plaintiff’s Exhibits:  

Ext.1 is the eksona jamabandi. 

Ext.2 is the receipt showing payment of fees to the Govt. 

for converting eksona patta land to periodic patta land. 

Ext.3 is the periodic patta no. 108. 

Ext.4 is the jamabandi. 

Ext.5 is the notice in connection with boundary 

demarcation case no. 4/2003-04. 

Ext.6 is the mutation certificate. 

Ext.7 is the trace map. 

Ext.8 is the order passed by the Executive Magistrate on 

09/09/05 in Misc Case No. 30/107/05. 

Ext.9 is the police report in connection with Thelamara 

P.S. No. 2/145/146/2006. 

Ext.10 is the order passed on 30-06-06 by the Executive 

Magistrate in connection with Misc Case No. 9/145/2006. 

Ext.11 is the petition dated 17/12/12. 

Ext.12 is the order passed on 21/12/12 by the Learned 

Addl. DM in Misc. Case No. 9/145/2006. 

Ext.13 is the order passed by the Hon’ble Sessions Judge 

in Crl Revision No. 82(S-4)2012. 

Ext.14 is the judgment passed in Crl. Revision No. 82(S-

4)2012. 
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Ext.15 is the report submitted by the Circle Officer 

Thelamara Revenue Circle. 

Defendant Witnesses:  

NIL 

Defendant Exhibit: 

NIL 

 

 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

Sonitpur, Tezpur 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


